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ABSTRAK  

Adopsi Klausula Hardship dalam Sistem Pembaruan Hukum Kontrak Indonesia. 
Penelitian ini mengkaji bagaimana hakim di Indonesia mempertimbangkan  klausula 

hardship baik yang dicantumkan secara eksplisit dalam kontrak maupun yang 
diadopsi secara implisit melalui pilihan hukum, praktik bisnis, atau prinsip 

internasional serta apakah perbandingan  klausula tersebut sejalan dengan asas itikad 
baik.Tujuan penelitian adalah menganalisis pertimbangan yudisial terhadap klaim 

hardship, membandingkan penerapan hardship eksplisit dan implisit, serta 
merumuskan rekomendasi kebijakan berdasar rujukan internasional (mis. UPICC, 

praktik ICC, dan CISG).Metode yang digunakan adalah pendekatan 
normatifkualitatif studi kepustakaan, analisis putusan pengadilan dan arbitrase, Data 

dianalisis secara komparatif menggunakan kerangka teori itikad baik, force majeure, 

dan prinsip-prinsip internasional.Hasil menunjukkan hakim Indonesia sering 
menggunakan asas itikad baik (Pasal 1338 (3) KUHPerdata) dan analogi force 

majeure karena belum ada pengaturan eksplisit. Untuk hardship eksplisit, 
pengadilan lebih menghormati mekanisme renegosiasi dan penyesuaian yang 

disepakati untuk adopsi implisit, hakim mensyaratkan bukti ketat perubahan 
keadaan harus fundamental, tak terduga, di luar kendali pihak, disertai bukti 

kerugian nyata dan upaya mitigasi/renegosiasi. Rujukan UPICC dan praktik ICC 
memberikan kerangka yang lebih jelas dibanding CISG Pasal 79. Adopsi eksplisit 

meningkatkan kepastian adopsi implisit memberi fleksibilitas namun menimbulkan 
ketidakpastian.Kesimpulan Adopsi klausula hardship sesuai dengan asas itikad baik 

dan diperlukan dalam pembaruan hukum kontrak Indonesia. Rekomendasi 
kodifikasi klausula hardship mengacu UPICC, pedoman Mahkamah Agung untuk 

standar pembuktian, dan praktik kontrak yang mencantumkan klausula hardship 

rinci untuk meningkatkan kepastian hukum dan keadilan kontraktual.   

Kata Kunci: Klausula Hardship, Itikad Baik, Pembaruan Hukum Kontrak,Adopsi 

Eksplisit Dan Implisit,UPICC.   
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ABSTRACT   

Adoption  of the Hardship Clause  in the Indonesian Contract Law Renewal System. 

This study examines how judges in Indonesia consider hardship clauses  both 

explicitly included in contracts and those adopted implicitly through legal choices, 

business practices, or international principles and whether the comparison of these 

clauses is in line with the principle of good faith.The purpose of the study was to 

analyze judicial considerations on hardship claims, compare the application of 

explicit and implicit hardship, and formulate policy recommendations based on 

international references (e.g. UPICC, ICC practice, and CISG). The methods used 

are normative-qualitative approaches of literature studies, analysis of court 

decisions and arbitration, Data are analyzed comparatively using the theoretical 

framework of good faith, force majeure, and international principles. The results 

show that Indonesian judges often use the principle of good faith (Article 1338 (3) 

of the Civil Code) and the analogy  of force majeure because there is no explicit 

regulation. For explicit  hardship, the court is more deferential to the agreed 

renegotiation and adjustment mechanism for implicit adoption, the judge requires 

that strict evidence of a change in circumstances must be fundamental, unforeseen, 

beyond the control of the parties, accompanied by evidence of actual harm and 

mitigation/renegotiation efforts. The UPICC references and ICC practices provide 

a clearer framework than the CISG Article 79. Explicit adoption increases the 

certainty of implicit adoption provides flexibility but creates uncertainty. 

Conclusion The adoption of hardship clauses  is in accordance with the principle of 

good faith and is necessary in the renewal of Indonesian contract law. The hardship 

clause codification recommendation  refers to the UPICC, the Supreme Court's 

guidelines for evidentiary standards, and contractual practices that include detailed 

hardship clauses to enhance legal certainty and contractual fairness.   

Keywords: hardship clause, good faith, renewal of contract law, explicit and implicit 

adoption, UPICC.    
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